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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re Case Nos. 01-55472-JRG and
01-55473-JRG
CONDCOR SYSTEMS, INC., a

California corporation; and CE Chapter 11
SYSTEMS, INC., a Del aware
cor porati on, Jointly Adm nistered for

Adm ni strative Purposes Only
Debt or s.

ORDER ON CONTESTED FEE APPLI CATI ONS OF
MURPHY, SHENEMAN, JULI AN & ROCGERS

l. | NTRODUCTI ON

Condor is part of the electronic warfare industry. It is a
provi der of technol ogi cal |y advanced si gnal col | ecti on and speci ali zed
el ectroni c counterneasure products. In the past its sales have
reached $80-100 million. Condor has been represented by the law firm
of Murphy, Sheneman, Julian & Rogers (MSJR) since the tine it filed
its Chapter 11 petition on Novenber 8, 2001.

There are two contested fee requests before the Court. By an
order filed May 14, 2002, MSJR was awarded i nteri mconpensation in the
amount of $486,839.75 together with reinbursenent of expenses of
$70,285.73. This application covered the period from Novenber 29,
2001 t hrough February 28, 2002. Subsequently MSJR submtted a second
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application covering the period from March 1, 2002 through May 31,
2002. This application sought fees in the anpbunt of $563,593.50 and
rei nbursement of expenses of $55,446.36. Thus, the fee request
presently before the Court is $1, 050, 433. 25.

oj ections were filed by the Oficial Creditors’ Conmittee and
the United States Trustee. Hearings were held on these applications
on April 24, 2002, August 14, 2002, and Septenber 24, 2002, at which
time the objections were argued.! Subsequently, recomendati ons were
filed regarding the applications by the Comrittee and the United
States Trustee.

I1. FACTUAL BACKGROUND

To consider the objections, an wunderstanding of Condor’s
financi al problens, its debt structure and ownership is required. The
Court begins with the ownership structure of Condor. The principal
owners of Condor are DLJ Merchant Banking Partners Il, LP and its
affiliated partnerships (DLJ), and Behrman Capital Il L.P. and
Strategi c Entrepreneur (Behrman).

A Ownershi p And Control .

Four years prior to bankruptcy, in Decenber 1998, Condor entered
into a transaction with DLJ, Behrman and d obal Technol ogy Partners
LLC (GIP) to recapitalize Condor through a nerger. In connection wth
the recapitalization Condor issued $100 mi|llion of seni or subordinated
not es. These notes represent a substantial nmajority of Condor’s
present unsecured debt; debt which Condor’s plan sought to elimnate
inits entirety.

After the nerger DLJ and Behrman hel d 82.4% of Condor’s stock.

1 The Court offered the parties an evidentiary hearing regardi ng the applications and
obj ections. The offer was declined.
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DLJ coul d not hold voting stock in Condor under Departnent of Defense
regul ati ons because it had certain foreign ownership interests.
Therefore, in connection with the nmerger and recapitalization, in
April 1999, Condor and all its post-nerger sharehol ders entered into
an I nvestors’ Agreenent which provided that the GIP nenbers hol di ng
the | argest block of voting stock were entitled to nom nate three of
the five Condor directors. The other two Condor directors were the
chief executive officer and Behrman’'s nom nee. The Investors’
Agreenment al so provided that if at any tinme the holder of the O ass
C common stock, DLJ, owned t he sane nunber of shares of G ass A common
stock, the GIP nenbers’ right to nom nate the three Condor directors
becanme the right of DLJ.

Interestingly, under the Investors’ Agreenent the Board was not
authorized to take significant actions without DLJ's prior witten
approval. Such actions included the sale or disposal of all or
substantially all assets, entering into nergers, consolidations or
reorgani zati ons, encunbering or nortgaging assets other than for
working capital, issuing or redeem ng debt or equity securities,
di ssol vi ng Condor, and certain changes to the salary and bonuses of
seni or managenent .

Fol |l owi ng the nmerger, on May 20, 1999, Condor filed “Anmendnent
No. 3” to its S 1 wth the Securities and Exchange Conm ssion. It
stated that its voting structure changed according to the Investors’
Agreenment and “[t]hat the governance and voting rights were
established to facilitate governance rights for DLJ since they cannot
directly hold voting stock i n Condor due to certain forei gn ownership
interests.” It appears clear that Condor was controlled by DLJ and

Behrman and perhaps principally by DLJ and its representative, Kirk
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Wor t man. ?

B. Condor’ s Conti nui ng Fi nanci al Decline.

According to the Creditors’ Committee, at all tinmes after the
nmerger, Condor was insolvent and the financial condition of Condor
steadily deteriorated. Wthin six nonths after recapitalizing, Condor
was in financial difficulty.

A Novenber 16, 1999 nmeno from Wrtnman outlined a nunber of
adverse devel opnents. Wirtman concl uded that they should attenpt to
sell the conpany. Condor would not neet its original 1999 or 2000
financial goals, it was struggling wth software devel opnent issues
and DLJ had reached the concl usi on that the current CEO of the conpany
needed to be replaced. Wrtman also indicated Condor would not be
covenant conpliant with its I enders as of Decenber 31, 1999, and the
conpany’s senior lenders were requesting a $12 nillion equity
i nfusi on.

According to the Commttee, the financial situation of the
conmpany never inproved. For fiscal 1999, operating inconme fell over
90%from$11l.7 mllionto $1.0 mllion, and net income fell from$2.6
mllion to negative $13 million during the sane period.

Less than a year after the recapitalization, on February 9, 2000,
Condor entered into a subscription agreenment with DLJ and Behrman for
the purchase of $10 mllion of Series Al Preferred Stock. This stock
was purchased by DLJ and Behrman on a pro rata basis with their comon
stock holdings. According to the Debtors’ First Anmended Di scl osure
Statenent, the proceeds from the sale of $10 mllion in preferred

stock was used to pay down revolving credit obligations under a credit

2 See ORDER ON CONTESTED FEE APPLI CATION OF NI GHTI NGALE & ASSOCI ATES filed

concurrently with this order.
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agreenent with the conpany’s |lenders and to fund two acqui sitions.

Ei ght nonths after the infusion of this $10 mllion, Condor was
again in trouble. A Decenber 4, 2000 e-mail from CEO and Director
Kent Hutchinson to another board nenber stated that he would be
speaki ng wi th Wortman about “cash flow problens.” At the January 2001
Board Meeting, Hutchinson reported to the Board that “continued
covenant conpliance and operations requires an equity capital
i nfusion.” Hut chi nson recommended $15 mllion in new equity be
I nvest ed.

According to the Commttee, although Board neetings were held
virtually every nonth since early 1999, no Board neetings were held

in March or April 2001. Wthout a neeting, on or about April 12,

2001, the Board approved the issuance of $10 million in senior
di scount notes (SDNs), funded by DLJ and Behrnan. The SDNs
purportedly resulted in the subordination of the $100 mllion in

D scount Notes whi ch had been issued in 1999.
On June 30, 2001, Condor’s 10Q set forth:
Seni or Secur ed Debt 18.9

(Bank of Anerica)
(Plus Letter/Credit 31M

Seni or Di scount Notes 10. 3

(DLJ & Behrman)
Subor di nat ed Not es 100.0
Account s Payabl e 8.8
Accrued Expenses 14. 8
Cust oner Contract Advances 4.0
Tot al 156. 8

Less than seven nonths after DLJ and Behrman i nfused $10 million
and purportedly took a senior creditor position, Condor filed its
Chapter 11 petition.

C. Condor’s Chapter 11 Filing And Pl an O Reorgani zati on.

Condor filed its Chapter 11 petition on Novenber 8, 2001. Wth
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the petition it filed a plan of reorganization and disclosure
st at ement .

The plan was fairly sinple in structure. The secured | oans with
Bank of Anerica, the conpany’ s senior |ender, would be restructured.
Assuming this could be acconplished, there would be covenant
conpliance but no overall inprovenent in the financial condition of
Condor . Trade creditors would be paid in full over two years
foll owing confirmation and custonmer obligations would be honored.
These obligations approxi mated $12.8 million and were insignificant
when conpared to the conpany’s total unsecured debt.

In Condor’s view, the revitalization of the conpany nust be
achieved by the elimnation of the $100 m|Ilion Subordinated Notes
i ssued in 1999 in connectionwith the recapitalization. Acconplishing
this goal would imediately inprove the liability side of Condor’s
bal ance sheet from $156.8 mllion to $56.8 mllion.

However, it was quite likely that the Subordi nated Note hol ders
woul d not consent to being wi ped out. The ability to cramthe plan
down over their objection was therefore necessary. The absol ute
priority rule set forth in 8 1129(b)(2)(B) of the Bankruptcy Code
requires that after a cram down no holder of a junior interest can
retain that interest.

To deal with the absolute priority rule problem the plan
provided that all of the stock of Condor would be cancelled.
Cancel [ ation of the stock woul d, of course, result in DLJ and Behrnman
|l osing their 82.4%interest in the conpany. To solve this problemthe
pl an provided that the $10 mllion Senior Di scount Notes held by DLJ
and Behrnman, issued just seven nonths before the filing, would al so

be cancel |l ed. In return for the cancell ation DLJ and Behr man woul d
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receive 90% of the new stock. The holders of the $100 mllion
Subordi nated Notes would receive no new stock but would be given
warrants which would allow themto purchase the remaining 10% of the
new stock for $11 per share.

As the parties declined the offer of an evidentiary hearing
regardi ng the underlying facts, the Court is left wwth the inferences
that can be drawn fromthe facts presented. It is hard to ignore the
obvious. |If Condor’s plan was confirnmed, the practical result was
that the conpany reduced its unsecured debt by over 75% and DLJ and
Behrman i ncrease their ownership position from82.4%to 90%

The keystone to this plan was N ghtingal e & Associ ates, Condor’s
financial advisor. According to the Commttee, N ghtingale was
engaged by Condor on July 26, 2001, alittle over three nonths before
the filing. Anmong its responsibilities, and perhaps its principal
responsi bility, was valuing Condor. Prior to filing Nightingale
concl uded that the conpany had an internal reorganization val ue of
$51.5 nmillion as a stand-al one business, with a range of value from
$45.9 mllion to $61.2 nmillion.

The Nightingale valuation fit nicely into Condor’s plan. Wth
the bank debt, including the obligations on the letters of credit,
approximating $49.9 million and payables and custoner obligation
totaling $12.8 million, there was sinply no value left for the $100
mllion Subordinated Notes issued in 1999. For its three nonths of
service prior to the filing Nightingale was paid $625, 232. 14.3

D. Creditors’ Comm ttee Response.

G ven the structure of the plan, it is not surprising that the

3 To the Court’s knowl edge no exam nation of these fees has been conducted by the

Creditors’ Committee.
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Commi ttee rai sed nunerous obj ections to Condor’s di scl osure statenent.
It is also not surprising that the Commttee | aunched an i nvesti gation
into the conmpany’s slide into bankruptcy and the manner in which the
pl an of reorganizati on was devel oped.

Following its initial investigation, the Commttee sought | eave
fromthe Court to pursue breach of fiduciary duty clains against the
conpany’s directors and controlling and dom nate sharehol ders. The
Court granted the Commttee nost of the authority it sought and these
actions remai n pending.*

E. The Sale OF Condor’'s Assets.

Wi | e heari ngs were progressing on Condor’ s Di scl osure Statenent,
It was approached by EDO Acquisition IV, Inc. (EDO regarding a
possible sale of all of Condor’s assets. Negotiations led to an
agreenent. On May 21, 2002, just over six nonths after the petition
was filed, Condor filed its first papers in connection with the sale.
The sal e was subsequently approved and consunmat ed.

[11. OBJECTIONS TO THE APPLI CATI ONS

A The United States Trustee’'s Cbjection.

The United States Trustee raised objections to two aspects of
MEJR s worK. The first category involves $65,790.50 spent on the
notion filed by the Creditors’ Committee seeking authority to bring
a |l awsuit agai nst sharehol ders and directors of the corporation. The
Debt or was not a party to the prospective |awsuit. The Trustee argues
that MSJR, on behalf of the corporation, had no need to play such an
active and expensive role in this dispute.

The Trustee’s witten recomendati on states that only $10, 000. 00

* Asettlement was reached with the DLJ parties with respect to these actions and was

approved by the Court on October 2, 2003.

ORDER ON CONTESTED FEE APPLI CATI ONS OF MURPHY, SHENEMAN, JULI AN & ROGERS 8




© 0 N O O b~ w N P

N NN RN N N N N DN R B P B R R R R p
Lo N o o0 A WON P O ©O 0N OO0 B O DN +— O

of the $65, 790. 50 shoul d be al | owed.
The second category of tine addressed by the Trustee is that
i nvol ving the Debtors’ plan and di scl osure statenent. While hearings
on the disclosure statenment were proceedi ng, the Debtors received an
offer to purchase all of their assets from EDO The Trustee
cal cul ates that $104,369.00 was spent on the plan and disclosure
statenment fromMarch t hrough May 2002. MSJR expl ai ned this as a “dual -
track” approach, pursue the sale on one track while continuing to
pursue confirmation on another. The Trustee believes therewas little
merit to this approach. |If the sale to EDOfell through, the Debtors
coul d qui ckly finish the necessary changes to the di scl osure statenent
and proceed with the plan.
The Trustee’s recommendati on i ndi cates that $32,929. 50 shoul d be
di sal lowed as it represents the approxi mate anount spent on t he “dual -
track” plan. The Trustee then went on to note:
The Court al so noted that Murphy, Sheneman prepared the plan and
di scl osure statenent pre-petition and then spent nore than
$200, 000 revising it post-petition which seens high. Mur phy,
Sheneman has noted that nuch of its tinme was spent responding to
the Commttee, which raises the question about whether the
[D] ebtors’ original plan and di scl osure statenment had any chance
of being confirnmed. While negotiations are conmon in a chapter
11 case, to the extent that the [D]ebtors and Mirphy, Sheneman
took unreasonable positions that cost the estate noney by
creating extra work, Mirphy, Sheneman’s conpensation should be
reduced. Because of its intimate involvenment 1in the
negoti ations over the plan and disclosure statenent, the U S.
Trustee defers to the Commttee as to appropriate reduction on
the plan and disclosure statenment as a whol e.
B. The Creditors’ Conmttee’ s (bjection.
The Committee’s objections mrror those of the United States
Trustee. The Committee believes the $65, 790. 50 spent in opposing the
notion to sue directors and sharehol ders was excessive. In its

witten recommendation the Committee states simlarly that only
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$10, 000. 00 of the requested anmount shoul d be allowed. The Comittee
reasons that “[a]t a blended billing rate of $400 per hour ... MJR
coul d have spent 25 hours on this, which is nore than sufficient tine
to craft and present the Debtors’ position to the Court.”

Simlarly, the Conmttee objects to “in excess of $100, 000" bei ng
spent on the plan and di scl osure statenent. The Conm ttee argues t hat
much of this effort was “to pronote the position of the SDN equity
hol ders to the detrinent of other creditors and contrary to the views
expressed by the Commttee concerning proper valuation, equitable
treatment of creditors and other matters.” The Comm ttee concl udes
by pointing out that the sale to EDO was consumrat ed and t he Debtors’
pl an and di scl osure statenent were w thdrawn.

The Conmittee recommends that $52,529.50 be denied which the
Committee believes is 50% of the amount billed on the “dual-track”
plan during the period of March 1 - My 31, 2002. The Committee
appears to think the “dual -track” plan was a waste of tinme but is
willing to assunme that sone of the work is salvageable for a
liquidating plan that will ultimtely be required.

I'V. DI SCUSSI ON

Section 330 of the Bankruptcy Code provides that a professiona
can receive “reasonabl e conpensation for actual, necessary services
rendered.” 11 U.S.C. 8 330(a)(1)(A). The Court has a duty to review
each request and determ ne whet her the requirenents of the statute are

met. In re Busy Beaver Bldg. Cirs., Inc., 19 F.3d 833, 840-45 (3

Cir. 1994); In re Berg, 268 B.R 250, 257 (Bankr. D. Mont. 2001).

The first factor contained in Section 330(a) needs little
expl anation. *“Actual services” are those services that were in fact

rendered. In re Heck’s Properties, Inc., 151 B.R 739, 745-46 (S.D.
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W Va. 1992).
The second factor is not quite so obvious. “Necessary services”
are those rendered in furtherance of duties inposed by the Code. 1d.

However, when deci di ng whet her services are necessary, counsel nust

eval uat e:
1. Whet her the burden of the probable cost of the services is
di sproportionately large in relation to the size of the
estate and the probabl e recovery;
2. The extent to which the estate will suffer if the services
are not rendered; and
3. The |ikelihood of success and the extent to which the

estate will benefit if the services are rendered.

Unsecured Creditors' Comm v. Puget Sound Pl ywood, Inc., 924 F. 2d 955,

959 (9th Cir. 1991). \Were sone of the services provided were not
likely to benefit the estate or were not necessary, the Court may

award | ess conpensation than requested. 1n re Riverside-Linden |nv.

Co., 925 F.2d 320 (9" Cir. 1991)(court may decline to award
attorneys’ fees where the tine expended cannot be justified by a cost-
benefit anal ysis).

The third factor, “reasonabl eness,” requires the Court to assess
the val ue of the services rendered. This often requires the Court to
take a step back fromthe professional’s application and tine records
and assess the overall nature of the case and its problens. How nuch
noney should be spent is directly related to the nature of a
particular problem the Debtors’ involvenent in that problem the
extent to which the problemaffects the reorgani zation effort and t he
extent to which the professional’s work contributed to the resol ution
of the probl em

It is these latter two factors which the Conmttee and Trustee

target in their objections to the noney spent by MSJR in responding
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to Conmittee’s request for authority to sue directors and
sharehol ders. I n essence, they argue that the anount of work perforned
was neither necessary nor reasonabl e.

It nust be noted that the potential defendants, directors and
shar ehol ders, were represented by their own experienced and extrenely
conpet ent counsel. These attorneys were perfectly capabl e of opposi ng
the nmotion and, in fact, gave the Court a great deal to consider
before ruling. The Debtors’ response added little to the argunents
rai sed by counsel for the prospective defendants. Wile the Debtors
were not a party to the proposed |lawsuit, it appears fromthe tine
records that MSJR spent nore noney opposing the notion than the
Commttee’s counsel did successfully prosecuting it. It is true that
MBJR can present to the Court the effect the suit m ght have on the
Debt ors’ operations. However, the anount of tinme spent here was not
necessary and the anobunt requested is not reasonable.?®

The question of the anpbunt of noney MSJR spent on the plan and
di scl osure statement is nore difficult. As previously indicated,
Condor filed its plan and disclosure statement with its petition
MBJR s retention application indicates that the firm billed Condor
$299,414.08 prior to filing. The Court presunes that some portion,

per haps a substantial portion, of these fees are for the preparation

5 In preparing its request counsel nust reexanine its services and exercise billing discretion.

Counsel for the prevailing parties should make a good-faith effort to
exclude from a fee request hours that are excessive, redundant, or
ot herwi se unnecessary, just as a lawer in private practice ethically is
obligated to exclude such hours fromhis fee submssion. “ln the private
sector, ‘billing judgnent’ is an inmportant conponent in fee setting. It
is no less inportant here. Hours that are not properly billed to one’'s
client also are not properly billed to one's adversary pursuant to
statutory authority.”

Hensl ey v. Eckerhart, 461 U. S. 424, 434 (1983)(citation omtted).
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of the plan and disclosure statement. MSJR s web site describes the
firms lead counsel as “anong the top 25 turnaround and workout
| awyers under age 40 inthe United States.” G ven these two facts one
woul d assune the plan and di scl osure statenent woul d cone before the
Court in a condition to be approved with little or no change.

Unfortunately, such was not the case. 1In the Court’s view the
original disclosure statenent was difficult to follow and |acked
essential information in nmany areas such as the nature of the
financial problens that necessitated bankruptcy for Condor. The
followng is a sanple of the Commttee s objections to the disclosure
statenment, all of which have sonme degree of nerit:

1. The Disclosure Statement fails to explain the basis on which the Debtors
created five classes of unsecured creditors and provi ded di sparate treatnent
for each cl ass.

2. Although the Plan proposes to affect a conplete subordination of the
Subordi nated Notes Clains to the Senior D scount Notes Clains, the Disclosure
Statenent incorrectly assumes that this is a proper application of the
subordi nation provisions of the Subordinated Note I|ndenture, w thout any
di scussi on of how this determ nati on was made, who made the determ nati on or
of the existence of a dispute regarding those contractual rights.

3. The Di scl osure Statenent contains noreference tothe Cormittee’ s determ nation
that the Senior Discount Note O ains should be equitably subordinated to all
ot her unsecured creditors’ clains. The Disclosure Statenent does not nention
whet her the Debtors considered whether such equitable subordination is
appropri ate.

4. The Disclosure Statenent fails to make clear that the two intended hol ders of
the New Common Stock of Reorganized Condor, DLJ and Behrnman, are currently
hol ders of nore than 82% of the Commobn Stock of the Debtors.

5. The Di sclosure Statenent shoul d nmake cl ear that DLJ, which owns nearly 53% of
the Common Stock of Condor and is proposed to be the |argest sharehol der of
reorgani zed Condor, has contractual rights with all other current sharehol ders
whi ch enables DLJ to preclude Condor from selling or disposing of all or
substantially all of its assets; entering into nmergers, consolidations or
reorgani zati ons (such as through the Bankruptcy Code); the encunbrance of
assets other than for working capital; issuing or redenption of debt or equity
securities; and certain salary and bonus changes for senior managenent, and
therefore gives DLJ significant control over the Debtors’ operations.

6. Al though the Disclosure Statenent identifies the treatnment of trade debt as a
“100% recovery, it fails to indicate the present value of the proposed
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10.

11.

12.

13.

14.

15.

distributions is only 80% assumi ng disputed Cains are pronptly resolved.
Simlarly, the Disclosure Statement fails to explain why the Plan does not
require the Debtors to file objections to clains until 120 days after the
Effective Date, which can result in creditors not receiving paynents for nmany
nore nmonths, even years, later than indicated in the Disclosure Statenent.

More than $30 nmillion of the approximately $49 nmillion of Bank Clainms are
contingent and relate to standby letters of credit (“LCs”), yet there is no
meani ngf ul di scussi on of these contingencies, including the limted |ikelihood
of these contingent C ains beconmi ng all owed C aims or why the Debtors consi der
them secured |iquidated debt for purposes of valuing the stock to be
distributed to DLJ and Behr man.

The Disclosure Statement fails to disclose that the Conmittee’s financial
advi sors, CIBC Wrld Markets Corp. (“CIBC'), have valued the enterprise val ue
of the Debtors at $90-95 million, nearly doubl e the val uati on concl usi on of the
Debtors’ financial advisors, and fails to include a sunmary of the nethodol ogy
and analysis utilized by CBC in reaching its val uation concl usion.

The Disclosure Statenment fails to indicate that if CIBC s |owend valuation
conclusion of $90 million is correct, even if: (1) the Senior Discount Notes
Cl aims were contractually senior to the Subordi nated Note Cl ains; and (2) there
is no basis on which the Senior Discount Note C ains should be equitably
subordinated to all other unsecured clains, the Senior Discount Note Hol ders
will be receiving as nuch as $71 nillion of value on their clainms of
approxi mately $10.6 mllion.

The Disclosure Statenent’s financial projections are out-of-date and
i nconsistent with nore recent infornmation supplied to Commttee professionals.
Mor eover, they cannot be based on the actual terms of post-confirmation bank
financi ng, because those ternms have not been determi ned and are not di scl osed.

The Disclosure Statement fails to indicate what investigation and
consideration, if any, the Debtors undertook in determining that it was proper
for their officers and directors to receive bl anket rel eases.

The Di sclosure Statenent fails toindicate why it is only the Subordi nated Note
class of creditors that loses its proposed distribution and other benefits if
the class rejects the Plan.

The Disclosure Statenent contains no information regarding the contenpl ated
terms of the reorganized conpanies’ anended articles of incorporation and
byl aws.

Though the Di scl osure Statenent identifies the possibility that DLJ or Behrnman
may be precluded by law from owning non-voting securities in Condor, the
Di sclosure Statenment fails to explain the reasons why this m ght occur, howit
could be resolved, or that DLJ was unable to own voting securities in Condor
prepetition due to Departnment of Defense (“DOD') regul ations.

The Disclosure Statenent fails to nake clear that sone of the nobst critical
information to a creditor’s consi deration of whether to vote to accept the Pl an
is not included in the Disclosure Statenent and will not be available until ten
days before the voting deadline when a “Plan Supplenent” is filed with the
Court.
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16. The Disclosure Statement does not contain any reference to the Committee’s
determination to urge all unsecured creditors to vote to reject the Plan, in
light of the Plan's disparate treatnment of unsecured creditors, the Conmttee's
determinations that the Cains of DLJ and Behrman should be equitably
subordinated to the clains of all other unsecured creditors, those Clains are
not contractually senior to the Subordinated Note C ainms and ClBC s val uation
conclusion is nearly double that of the Debtors’ financial advisor.

The di sclosure statenent in its original formclearly could not
be approved. Debtors anended the disclosure statenent three tinme and
it still was difficult to follow and fraught wth problens.
Utimately, as the Conmttee pointed out inits objection, it has been
dropped fromthe Court’s cal endar.

The manner in which MSJR chose to nove the disclosure statenent
forward is as troubling as its |lack of adequate information. The
Debtors’ financial advisor, N ghtingale, valued the business at
bet ween $45-55 million. This valuation fit nicely into the plan’s
goal of elimnating $100 nmillion of allegedly Subordinated Notes,
through a cramdown if necessary. However, the Conm ttee engaged a
financial advisor, CIBC Wrld Mrkets Corporation (CIBC), and its
opi ni on of Condor’s reorgani zation value was $90-95 mllion.

Condor’s plan was clearly not confirmable if CIBC s val ue was
anywhere close to accurate. It therefore appeared to the Court that
there was a possibility of wasting considerable tinme and noney if the
val uation i ssue was not resol ved. The Court suggested that the Debtors
and Conmittee consider a valuation hearing before proceeding further
with the plan and di sclosure statenent. MSJR rejected the thought of
resolving valuation at this juncture and noved forward attenpting to
somehow deal with the issue in its disclosure statenent. This

conpl i cated t he process and, of course, Condor had no alternative plan

option if CIBC s value proved correct.
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More troubling is MSJR s continued work on the disclosure
statenent even after EDO publicly announced it wanted to buy Condor’s
assets. During the tinme frane covered by the second interim
application, while MSJR was billing $122,417.50 on the disclosure
statenent and plan it was also billing $179, 715.50 on the EDO sale.®
This was MBJR s dual - track approach, pursue the sale on one track and
the pl an on anot her. However, there were not really two tracks, there
were three potential outcones. In its dual-track approach MSJR
ignored CIBC s valuation of $90-95 nmillion. |If correct, and the sale
fell through, Condor’s plan was dooned and MSJR woul d be back to the
drawi ng board.

In the end this was all a waste. CIBC s valuation turned out to
be close to accurate. Inits notionto sell the assets to EDO, Condor
stated that “the aggregate consideration payable by the Lead Bi dder
could total as rmuch as $112 million.” As the Eight Crcuit Court of
Appeal s has pointed out:

Wiile it is not necessary to have a successful reorgani zation in

order for debtors’s counsel to be awarded fees, fees may be

deni ed when counsel shoul d have realized that reorgani zati on was
not feasible and therefore services in that effort did not

benefit the estate.

In re Kohl, 95 F.3d 713, 714 (8" Cr. 1996). Condor’s plan was

dooned fromthe start and MSJR had early signs of the problens.
In attenpting to address the deficiencies in the disclosure
statenment and in noving forward despite the CIBC valuation and EDO

sale, MSJR billed $214,928.50 on the plan and disclosure statenent

% The fi gures represent the total of billing categories R, R0O1, R02, RO3, R04, RO5 and
RO6 regardi ng the plan and di scl osure statenent, category JO01, asset purchase agreenent, and
categories J03, J04, JO5 and JO6 regardi ng the EDO sal e.
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during the subject tine periods.’” This is in addition to what was
pai d prepetition with respect to a plan and di scl osure statenent that
shoul d have been acceptabl e when fil ed.

V. CONCLUSI ON

The Court finds that notice of the applications was sufficient
and that all parties in interest have had a sufficient opportunity to
be heard.

Wth respect to the objections to the amount billed in connection
with the Cormittee’s notion to pursue litigation, the objections of
the United States Trustee and the Conmttee are sustained. The Court
accepts their recommendation that only $10,000.00 be allowed. As a
result the bal ance, $55,790.50, will be denied.

Wth respect to the plan and disclosure statenent the United
States Trustee focused on the March through May tine frame and MSJR s
“dual -track” approach. The Court agrees with the Trustee that there
was no need to work on the disclosure statenment once EDO was on the
scene. The Trustee recomended a reduction of $32,929.50 believing
that to be the approximate anount spent on the “dual -track” plan
However, the problenms with MSJR s work on this aspect of the case went
deeper. The Trustee recognized this but deferred to the Conmttee.

The Conmittee recognized that MSJR was paid for preparing the
pl an and di scl osure statenent pre-petition. The Commttee recogni zed
the that there was little value in going forward with a plan based on
a val uation of $45-55 mllion and no real value in going forward after

EDO was on the scene. However, in its recomendati on the Conmittee

"Thisis the total of billing categories &1, R, R01, R02 and RO3 inthe First Interim
Fee Application and categories 01, R, R01l, R02, R03, R04, RO5 and RO6 in the Second Interim
Fee Application.
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only seeks to reduce the fees by $52,529.50, the anount it believes
to be half the dual-track fees, because of the potential residua
val ue of sone of the work conpl et ed.

The Court does not concur with the residual value the Commttee
places on MSJR's work. A liquidating plan will be fairly sinple
There appear to be remaining trade creditors who have not been paid
by EDO, the $10 nmillion Senior Discount Note holders and the $100
mllion Subordinated Note holders. There is no distribution to
shar ehol ders. The available funds will sinply be paid out according
to the provisions of the Bankruptcy Code. The disclosure statenent
issimlarly straightforward. All partiesininterest received notice
of the sale of all the assets. These parties need only be advised
that the sal e has been concl uded and the funds will be paid out as far
as they go under the Bankruptcy Code.

Under all of the circunstances, and particularly in light of MSJR
bei ng paid pre-petition for what shoul d have been an acceptabl e pl an
and di sclosure statenment, the Court believes a deeper discount is
war r ant ed. Little of MSJR s work in this area has value at this
poi nt . The Court wll allow 20% of the $214,928.50 billed,
$42,985. 70, and the bal ance, $171,942.80, is deni ed.

The Court hereby approves the First and Second Interim Fee
Applications of MSJR for the periods covered in the anount of
$822, 699. 95 and rei nbursenent of expenses of $125,732.09.8% The assets
of the Debtors have been liquidated and funds are available to pay

adm ni strative expenses. Therefore, MSJR shall be paid these anounts

8 At the heari ng on these fee applications it was discussed that the Court approve

these applications on a final basis. However since that tinme issues concerning the anount
of fees incurred has been raised and as a result the Court declines to approve MSJR s fees
on a final basis.
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in full.

MBJR s application indicates that it holds a prepetition retainer
in the anpbunt of $260,273.09. These funds are to be applied to fees
previously allowed whether on an interim or final basis. To the
extent that funds remain after such application they shall be returned
to the Debtors’ responsible individual wthin 15 days. A letter
setting forth the disposition of these funds shall al so be sent to the
responsi bl e i ndividual within 15 days with copies to counsel for the
Creditors’ Committee and the United States Trustee.

DATED:

JAMES R GRUBE
UNI TED STATES BANKRUPTCY JUDGE
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Case Nos. 01-55472-JRG
and 01-55473-JRG

UNITED STATESBANKRUPTCY COURT

NORTHERN DISTRICT OF CALIFORNIA

CERTIFICATE OF MAILING

I, the undersigned, a regularly appointed and qualified Judicial Assistant in the office of the
Bankruptcy Judges of the United States Bankruptcy Court for the Northern District of California, San

Jose, California hereby certify:

That I, in the performance of my duties as such Judicial Assistant, served a copy of the Court's
ORDER ON CONTESTED FEE APPLICATIONS OF NIGHTINGALE & ASSOCIATES by
depositing it in the United States Mail, First Class, postage prepaid, at San Jose, Caiforniaon the date
shown below, in a sealed envel ope addressed as listed below.

| declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Executed on

at San Jose, Cdlifornia

Nanette Dumas, Esq.
Office of the U.S. Trustee
280 S. First St., Rm. 268
San Jose, CA 95113

Joseph Radecki/H. Barlow

CIBC WORLD MARKETS CORP.
425 Lexington Avenue

New York, NY 10017

Miles R. Stover, Responsible Individual
CROSSROADS, LLC

3415“A” Street N.W.

Gig Harbor, WA 98335

Peter J. Benvenutti, Esqg.
HELLEREHRMAN WHITE & McAULIFFE
333 Bush Streset, Suite 3000

San Francisco, CA 94104-2878

Stephen Sorell, Esqg.
LATHAM & WATKINS

633 West 5" Street, Suite 4000
Los Angeles, CA 90071

LISA OLSEN

Richard S. Grey/Lynne Hirata
ORRICK, HERRINGTON, et d.
400 Sansome Street

San Francisco, CA 94111

Michael Hubbard, Esqg.
PRICEWATERHOUSECOOPERS LLP
10 Almaden Blvd., Suite 1600

San Jose, CA 95113

Sara Chenetz, Esqg.

ROBINSON, DIAMANT & WOLKOWITZ
1888 Century Park East, Suite 1500

Los Angeles, CA 90067

Alan Pedlar, Esg.

STUTMAN, TREISTER & GLATT
3699 Wilshire Blvd., Suite 900

Los Angeles, CA 90010

Patrick Murphy, Esg.

Eric A. Sagerman, Esq.
WINSTON & STRAWN

333 So. Grand Ave., 38" Floor
Los Angeles, CA 90071-1543
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